Herbert Rowse Armstrong.
illegal for the prosecution to say, " Wo will show that you did fire the
gun by proving that six months ago you fired at somebody else." If
on the other hand, the man with the gun said that he killed the man
by accident, then they would be entitled to have the evidence that six
months ago he had the misfortune to fire a gun and shoot somebody
else. As the defence in the present case was, *' I had nothing to do
with poisoning my wife," it was illegal and improper for the prosecution
to say, " We will show that you did, by inferring it from the facts of
another distinct case." There was no difference between the gun and
the poison. If the evidence were for the purpose of proving that the
man had arsenic in his possession, then there was a distinction to that
extent from the gun, but, as far as tho principle of law was concerned,
there was no difference.
The learned counsel cited JR. v. TJiomas Hall, [1887] 5 New Zealand
L.R. 93, where, on trial for the murder of A by administering antimony,
evidence that the prisoner six months before had administered antimony
to B was tendered and admitted. On appeal, it was held that, as there
was no sufficient proof that the two poisonings formed part of the same
transaction, or were effected in pursuance of a common design, the con-
viction must be quashed. In that case antimony was found upon the
prisoner, and all the facts bore a very strong resemblance to the facts
of the present case.
The loed chief justice—At the time of the arrest there was poison,
and that kind of poison, then found on the prisoner.
Sir henry ctjbtis bennett—Yes; and that is of very great import-
ance when one comes to consider the present and other cases—the very
poison was found upon him.
Counsel read the judgment of the Court in Hall's case, in which it
Was stated that the general rule was that a crime distinct from the
one with which the prisoner was charged could not bo given in evidence
against him. If the act which was proved, either by direct or circum-
stantial evidence, was an act which might bo a guilty act, then there
was no difference whether the evidence which proved it were direct or
circumstantial, but when, as in the present case, there was no evidence
of the administering of food or drink by Armstrong, then such evidence
as was sought to be adduced was not admissible.
The lord chief justice—Then it would be one case if a witness
said, " I saw the prisoner give his wife food on various occasions," and
another if a witness said, " No, I never saw him give his wife food "?
Sir henry cubtis bennett—The jury might have found on the evi-
dence that Armstrong had administered poison to his wife, and if they
had found that he did, then the evidence in the Martin case could not
be admissible at all. How, then, could it become admissible except to
show that on another occasion he had done the same thing? If, on the
other hand, the jury had found—although he submitted that the evidence
was all the other way—some fact consistent either with innocence or guilt,
then it might have been that the prosecution were- entitled to say, " We
shall prove a similar act which will go to show that the act
which has been already proved was intentional." The prosecu-
tion were not entitled to say, " We will make certainty more
certain by showing that he did something similar at another time." The
giving of food was in itself quite an innocent act. The case of £. v.
Qeering, [1848] 18 L.J. 215, was decided on quite a different reason. In
those days medical knowledge in detecting the presence of poison in
bodies was not advanced, and therefore there was a multiplication of
evidence as^to the symptoms which pointed to death from a particular
kind of poison. Moreover, there was the distinct defence of accident
raised, and there must have been the question whether there was some
system in that case.

